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 The question of heritage preservation is one that stress the importance of the 

natural and built environment .  Here the initial insight that all share to greater or lesser 

degree is that the benefits (and on some cases burdens) of heritage issues is not fully 

captured in voluntary exchanges in open markets.  There are too many people who like to 

look at natural and built wonders for us to think that a simple transaction between buyer 

and seller will register the full set of gains and losses from these transactions.  

 This simple insight, however, raises as least as many questions as it answers.  The 

mere fact that markets do not measure or incorporate all elements of value only proves a 

negative.  It does not indicate what alternative devices are available in theory, or 

workable in practice, to deal with the shortfall of traditional market exchange 

mechanisms.  One set of choices that must be faced is the level of government that deals 

with the problems at hand, and here we have in microcosm the traditional debates over 

the question of whether we deal with this on a federal, state or a local level.  One of the 

traditional answers to that, which echoes the European legal tradition as much as our 

own, is to adopt the so-called principal of “subsidiarity,” by which the issue I question is 

decided by the smallest level of government that encases the territory in which the 

problem and its spillover effects arises.  That formula works well enough in cases of air 

pollution, which are often widespread, or traffic or zoning ordinances, where impacts are 

likely to be local. But it functions more haltingly on matters of preservation, the 

intellectual and emotional content of heritage, whether built or natural, does not confine 

itself to natural confines, so that there is a tendency for governments at all levels to be 
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involved in the issue to preserve, national, state or local heritage, as the case may beg, 

with little obvious distinction in the kinds of activities they undertake.   

The question of which level of governance is most active will vary from locale to 

locale.  I know little about the principles that guide the systematic distribution of 

authority across various levels, but as the ostensible spokesman about the “state 

involvement” on this question, will only say that operations at the state level seem to 

involve less coercion and more persuasion, which includes the willingness to use public 

funds to purchase various properties which are thought to contribute to the public 

heritage.  But these funds are not always very large, and are often administered direct by 

government agents.  There are external checks on the matter, which were made evident 

by the recent decision of Lisa Madigan, the Illinois Attorney General to veto a decision to 

purchase the Farnsworth House on the ground that its $6 million price tag was too rich 

for the public purse.  But dollar for dollar government programs do not pack the punch of 

private initiatives. 

 Rather than dwell on this particular decision, it is I think useful to reflect on the 

second question that relates to preservation: once we think that markets do not solve this 

problem, what is the appropriate behavior at any given level of government to structure 

initiatives to strengthen the environment.  Here Mark Schuster in his book, Preserving 

the Built Environment notes a number of different forms of action that are open to 

governments at all levels.  These vary from the hard systems of regulation, to the softer 

systems of subsidy and listing.  The question is which of these methods will work best in 

the long run.  Here there is a great passion in the preservation community for keeping in 

place decisions like Penn Central v. New York (1978), which affirmed in categorical 
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terms the ability of the state to designate landmarks for preservation, without 

compensation to their owners.  I regard this decision as one of the worst in a bad series of 

decisions on takings law that mediate the relationship between the state in its capacity as 

regulator and the individual in his capacity as the owner of particular property.  I do not 

want to elaborate why that decision is misguided in legal terms, but I do want to talk 

about one of its bad consequences.  It reduces the cost of regulation relative to other 

forms of preservation activity and therefore skews the efforts of both private and public 

parties to the preservation issue.  Here are some of the costs. 

 First, the decision in cases like Penn Central rests at root on the strong conviction 

that public bodies act with the public interest in mind and therefore should not be 

challenged or questioned in their decisions with respect to landmark preservation.  That 

attitude of deference towards government carries over to those cases when government 

officials must make a decision on how to use or preserve public property that contends 

for landmark status  The recent decision in the Soldier Field matter (on which I worked 

with the Landmark Preservation Council of Illinois, on whose Board I now sit) shows 

quite conclusively that judicial deference to government is a two edged sword.  In those 

cases where the state acts to demolish or degrade public landmarks, there is no judicial 

presence that will counter these activities.  In many cases the decision to demolish or 

modify a landmark structure may be correct, but all too often, as happened with Soldier 

Field, the unseemly secrecy and haste with which the program was enacted is the 

antithesis of sound public deliberation.  Huge portions of property are in public hands; 

yet the system of collective ownership poses real perils for preservation efforts when the 

state plays fast and loose with its own property. 
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 Second, it hardly follows that state regulation in the name of landmark 

designation will achieve that end.  Here one has to note that the rules which govern the 

restoration of landmark property may often limit a landowner to those changes that are in 

accordance with the original design, thereby cutting off modest improvements, which in 

turn reduces the value of property and could hasten its decline in value.  Yet once again 

the conditions for the maintenance and alteration of these structures is hard if not 

impossible to subject to collateral attack, with the usual negative consequences. 

 Third, the concentration on regulation produces pitched values and frequently sets 

many vocal persons in the community against sound preservation efforts.  The decision to 

allow designation without compensation means that designation can often result in huge 

losses in value attributable to political choices.  The forces that are arrayed on both sides 

of the line will spend resources to neutralize each other’s effort, and the bottom line in 

these cases is often huge social waste and a deterioration of good will.  The use of 

compensation helps to prevent the overclaiming of preservation values when there are 

none (i.e. in which designation status is sought to prevent new construction of a hospital 

or business facility) and directs preservation efforts where they are most sensible.   

 The upshot of these arguments is that it is critical to think of ways in which 

passive governments can help with voluntary efforts to secure preservation.  Tax credits 

for the donation of preservation easements are one obvious method to achieve this 

particular result.  And on this score, the efforts of the LPCI which has now signed up 

many of these easements does a huge amount of good because the voluntary easements 

call for intelligent private monitoring and upkeep in the way in which no system of pure 

state designation can hope to match.  The system works on win/win relationships.  It 
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leads people to think of innovative ways in which to shape easement, preserve facades, 

swap plots of land, make interior design alternations and the like.  It works to save and 

rehabilitate far more properties than many efforts at designation.  There is no question 

that the public subsidy from tax deductions drives the use of many of these devices, but 

that is defensible insight of the positive externalities that are created by many 

preservation efforts.  The plea here is general. Concentrate on the things that one does 

well in preservation.  Here as in other areas of life cooperation beats coercion. 


