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Background on the FTC Report

On June 1, 1999, following the horrifying school shooting in Littleton, Colorado that increased public calls for a

national response to youth violence, President Clinton requested that the Federal Trade Commission conduct a
study of whether the motion picture, music recording, and computer and video game industries market and

advertise violent entertainment material to children and teenagers.[1] Specifically, the President requested that the

study ascertain whether entertainment media products that the industries determine may be inappropriate for

children or otherwise warrant a parental advisory due to their violent content are promoted in media outlets for

which children comprise a substantial percentage of the audience. The President also urged the Commission to
examine whether these advertisements are intended to attract underage audiences. President Clinton’s request

paralleled congressional proposals for such a study.[2]

The Columbine High School shooting in Littleton heightened the public’s existing concerns about violence

committed by children.[3] Following a plethora of news reports suggesting that the boys involved in the

Columbine killings were immersed in a violent entertainment subculture,[4] many observers focused on the

teenagers’ exposure to images of violence in entertainment media as a cause of the Columbine murders.[5]

While the entertainment media have received a great deal of blame for youth violence in the past few years, most

people agree that exposure to media violence alone does not cause a child to commit a violent act. Although

several major public health organizations have voiced their shared conviction that the viewing of entertainment

media violence can lead to increases in aggressive attitudes, values, and behavior in children, they also have

acknowledged that it is not the sole, or even necessarily the most important, factor contributing to youth
aggression, anti-social attitudes, and violence.[6] They, and the researchers and advocates who have studied

youth violence, have posited that a range of other factors – such as child abuse and neglect, victimization,

bullying, drug and alcohol abuse, exposure to violence in the home, neurobiological indicators, and low



socioeconomic status – can interrelate to cause youth violence.[7] Some observers have focused on children’s

access to handguns as the cause for the high fatality rates associated with youth violence in America.[8] Others

have looked for cultural explanations.[9]

Even those who disagree that media violence causes violent behavior, however, concede that a child’s exposure

to violence in the media can be a concern.[10] Indeed, by including violence as a component in developing their

parental advisory labeling and rating systems, the entertainment media have recognized that violence is an issue of

societal concern.[11]

 

The FTC’s Findings

After a 15-month study, in September 2000 the FTC issued its Report, "Marketing Violent Entertainment to

Children: A Review of Self-Regulation and Industry Practices in the Motion Picture, Music Recording and

Electronic Game Industries." The Commission noted that the self-regulatory programs of the motion picture,
music recording and electronic game industries each address violence, as well as sexual content, language, drug

use and other explicit content that may be of concern to parents. In keeping with the President’s request, the

Commission focused on the marketing of entertainment products designated as violent under these systems. In its

analysis, the Commission accepted each industry’s determination of whether a particular motion picture, music
recording or electronic game contains violent content; the Commission did not examine the content itself.

The Commission carefully examined the structure of these rating and labeling systems, and studied how these
self-regulatory systems work in practice. The electronic game industry requires games to be labeled with age-

and content-based rating information and requires that the rating information appear in advertising. Only the
electronic game industry has adopted a rule prohibiting its marketers from targeting advertising for games to

children below the age designations indicated by the rating. The Commission found, however, that despite
variations in the three industries’ systems, the outcome was consistent: individual companies in each industry

routinely marketed to children the very products that had the industries’ own parental warnings or ratings with
age restrictions due to their violent content. Indeed, for many of these products, the Commission found evidence

of marketing and media plans that expressly target children under 17. In addition, the companies’ marketing and
media plans showed strategies to promote and advertise their products in the media outlets most likely to reach

children under 17, including those television programs ranked as the "most popular" with the under-17 age
group, such as Xena: Warrior Princess, South Park and Buffy the Vampire Slayer; magazines and Internet
sites with a majority or substantial (i.e., over 35 percent) under-17 audience, such as Game Pro, Seventeen

and Right On!, as well as mtv.com, ubl.com and happypuppy.com; and teen hangouts, such as game rooms,
pizza parlors and sporting apparel stores.

With respect to electronic games specifically, the Commission’s findings were as follows: Of the 118 electronic

games with a Mature rating for violence that the Commission selected for its study, 83, or 70 percent, targeted
children under 17. The marketing plans for 60 of these, or 51 percent, expressly included children under 17 in

their target audience. For example, one plan for a game rated Mature for its violent content described its "target
audience" as "Males 12-17 – Primary Males 18-34 – Secondary." Another plan referred to the target market as

"Males 17-34 due to M rating (the true target is males 12-34)." Documents for the remaining 23 games showed
plans to advertise in magazines or on television shows with a majority or substantial under-17 audience. Most of

the plans that targeted an under-17 audience set age 12 as the younger end of the spectrum, but a few plans for
violent Mature-rated games targeted children as young as six.



Further, the Commission found that most retailers make little effort to restrict children’s access to products with

violent content. A survey conducted for the Commission in May through July 2000 found that unaccompanied
children ages 13 to 16 were able to buy Mature-rated electronic games 85 percent of the time.

Finally, the Commission noted that although consumer surveys showed that parents value the existing rating and

labeling systems, they also showed that parents’ use and understanding of the systems vary. The surveys also
consistently revealed high levels of parental concern about violence in the movies, music and video games their

children see, listen to and play. The Commission noted that the extraordinary degree to which young people
today are immersed in entertainment media, as well as recent technological advances such as realistic and

interactive video games, can only heighten these concerns. The survey responses indicated that parents want and
welcome help in identifying which entertainment products might not be suitable for their children. The FTC’s

Report concluded that the practice of pervasive and aggressive marketing of violent movies, music, and
electronic games to children undermines the credibility of the industries’ ratings and labels and frustrates parents’
attempts to make informed decisions about their children’s exposure to violent content.

 

The FTC’s Recommendations

The Commission acknowledged that each of the industries reviewed had taken positive steps to address these

concerns. Nevertheless, the Commission expressed its belief that all three industries should take additional action
to enhance their self-regulatory efforts. The Commission therefore recommended that the industries should:

1. Establish or expand codes that prohibit target marketing to children and impose sanctions for

violations. All three industries should improve the usefulness of their ratings and labels by establishing codes that
prohibit marketing R-rated/M-rated/explicit-labeled products in media or venues with a substantial under-17

audience. In addition, the Commission suggested that each industry’s trade associations monitor and encourage
their members’ compliance with these policies and impose meaningful sanctions for non-compliance.

2. Increase compliance at the retail level. Restricting children’s retail access to entertainment containing violent

content is an essential complement to restricting the placement of advertising. The Commission stated that this
can be done by checking identification or requiring parental permission before selling tickets to R movies, and by

not selling or renting products labeled "Explicit" or rated R or M, to children.

3. Increase parental understanding of the ratings and labels. For parents to make informed choices about
their children’s entertainment, they must understand the ratings and the labels, as well as the reasons for them.

That means the industries should all include the reasons for the rating or the label in advertising and product
packaging and continue their efforts to educate parents – and children – about the meanings of the ratings and

descriptors. Industry should also take steps to better educate parents about the ratings and labels.

The Commission emphasized that its review and publication of its Report, and its proposals to improve self-
regulation, were not designed to regulate or even influence the content of movies, music lyrics or electronic

games. The Commission was careful to acknowledge that the First Amendment generally requires that creative

decisions about content be left to artists and their distributors. Rather, the Commission stated its belief that the

industries can do a better job of helping parents choose appropriate entertainment for their children by providing
clear and conspicuous notification of violent content. Finally, industry self-regulation also should support parents’

decisions by prohibiting the direct sale and marketing to children of products labeled as inappropriate or



warranting parental guidance due to their violent content.

 

The FTC’s Consideration of Possible Law Enforcement Efforts

In response to inquiries from Senator John McCain and others, the Commission staff initiated a review of
whether the advertising and marketing practices documented in the Commission’s Report might violate the

provisions of the Federal Trade Commission Act prohibiting the use of unfair or deceptive acts or practices in or

affecting commerce. After a careful review of the entertainment industry’s marketing practices and an analysis of

the law, the Commission concluded that there are a number of significant legal limitations, including substantial
and unsettled constitutional questions, to effective law enforcement actions under the FTC Act. The Commission

concluded instead that the most prompt and viable option might be for continued encouragement by Congress of

further, needed reforms.

 

Can Targeting Ads for M-Rated Games to Children Under 17 Be Regulated as a Deceptive Practice?

Under Section 5 of the FTC Act, 15 U.S.C. § 45, a representation, omission, or practice is deceptive if it is

likely to mislead consumers acting reasonably under the circumstances to their detriment.[12] The advertising and

marketing of violent entertainment products to children is a new area for which there is little applicable precedent
under the FTC Act. The staff identified at least two legal theories under which some of the electronic game

industry’s practices described in the Report might be challenged as deceptive in violation of the FTC Act. These

are:

1. Making claims in advertising or marketing that M-rated video games are suitable for children;[13]

2. Failing to comply with the electronic game industry’s self-regulatory code provision prohibiting

marketing games to children under the age for which the game is rated as suitable.

 

In addition to having to prove the underlying factual violation (for example, that the electronic game manufacturer

did target children in its advertising), the viability of each of these approaches would depend on the
Commission’s ability to adduce evidence that the practices in question are, in fact, likely to mislead parents or

children in a material respect. For example, under the first theory, the Commission would need evidence that a

given advertisement or marketing practice conveyed to reasonable consumers that the M-rated game was

suitable for children under 17,[14] as well as evidence that the product was not, in fact, suitable for children
under 17. However, people might have different views about the propriety of children playing different M-rated

games depending on the game’s educational message or artistry, for example. Thus, proving a deception case

might leave the FTC in the position of differentiating which M-rated games are, in fact, inappropriate for young
people. This would place the agency in a position that raises serious questions under the First Amendment. The

presence or absence of the rating or label in the advertisement also would affect the analysis. That is, if the ad

makes clear that the product is rated M for Mature, consumers may be less likely to interpret the ad to mean that

the game is appropriate for minor children.[15]

Under the second scenario – failing to comply with the electronic game industry’s self-regulatory code provision



prohibiting marketing games to children under the age for which the game is rated as suitable – there are two

ways that the practice might mislead consumers. The first possibility is that the anti-targeting provision in the

industry’s self-regulatory code creates a claim that misleads consumers when a company targets children in
violation of the code.[16] One difficulty with this theory is that, while many parents may generally be aware of the

ratings, it does not appear that the industry has made claims about the anti-targeting code provision directly to

parents. Therefore, it seems unlikely that the Commission could prove that this claim is communicated to at least

a significant minority of parents, which it would have to do to meet the legal definition of deception under the
FTC Act.

The second possibility is that the M rating applied by the industry rating board leads consumers to believe that
children will not be targeted by a company using the rating. This approach would require the Commission to

prove that at least a significant minority of parents interpreted the M rating in that manner. If it could be shown

that parents are aware of anti-targeting claims or representations, from the code or from the M rating – and the

Commission has no evidence that they are – it might be possible to challenge marketing practices inconsistent
with such representations. However, as discussed below, fashioning an effective remedy would raise significant

constitutional and public policy issues.

 

Can Targeting Ads for M-Rated Games to Children Under 17 Be Regulated as an Unfair Practice?

The staff also reviewed the potential application of the Commission's unfairness authority to such practices. An
act or practice is unfair if it causes or is likely to cause injury to consumers that is (1) substantial; (2) not

outweighed by countervailing benefits to consumers or to competition; and (3) not reasonably avoidable by

consumers themselves.[17] In determining whether an act or practice is unfair, the Commission may consider

established public policies as evidence to be considered, but public policy considerations may not serve as a
primary basis for a determination of unfairness.[18] A legal challenge on the basis of unfairness would pose even

higher evidentiary barriers than a deception analysis would, as well as considerable public policy issues. The staff

considered the application of an unfairness analysis to several practices described in the Commission’s Report:

1. Direct marketing of M-rated games to children in a school environment or through

youth organizations;

 

2. Placement of advertisements for M-rated games in media outlets with a substantial

youth audience; and

 

3. Advertising M-rated games without including content descriptor information (e.g.,
extreme violence, sexual violence, mutilation).[19]

The staff concluded that for each of the scenarios it would be extremely difficult to meet all three criteria for

unfairness. As reflected in the Commission’s Report, there is considerable scholarly disagreement as to how to
assess and quantify any injury resulting from children’s exposure to violent entertainment media. Thus, on the

central issue of injury, it would be difficult for the Commission to prove in a legal proceeding that the marketing



of a given M-rated game to children is likely to cause substantial injury to consumers. With respect to direct

marketing (e.g., free game demos) it might be easier to meet the second and third criteria of the unfairness

theory, but the Commission would still need to overcome the difficult initial step of proving that substantial
consumer injury resulted from the practice. Further, under any unfairness inquiry, the Commission would be

required to balance the competing public policies of protecting children from violent entertainment products and

preserving variety of artistic expression, as well as First Amendment values.

Generally speaking, in other industries a trade association member’s failure to follow the association’s restrictions

on marketing has raised unfairness concerns where marketing the product not only violates the self-regulatory

code provision but some other provision of law as well. For example, marketing alcohol and tobacco to young
people not only violates code provisions but also various state laws.[20] In contrast, there are no corresponding

laws restricting the marketing or sale of violent entertainment products to children.

The staff's review concluded that significant issues exist regarding the effect of a Commission proceeding against
the advertising and marketing practices at issue. Even if the Commission could overcome the considerable

difficulties it would face in proving cases based on the legal theories described above, there are also questions

about whether such actions would advance the goal of providing increased protection to children. Most of the

staff's proposed legal theories were based, in whole or in part, on aspects of existing industry self-regulatory
programs. But, to the extent any legal action could be premised upon possible non-compliance or inconsistency

with a legitimate self-regulatory requirement, that prospect might have the perverse effect of discouraging

improved industry self-regulation. Additionally, significant and unsettled First Amendment issues exist that might
affect the viability of an FTC action or remedy. Finally, whatever the outcome of FTC enforcement actions under

these theories, it seems clear that because of the substantial First Amendment protections accorded these

products, a comprehensive and effective self-regulatory response could have a more prompt and substantial

impact on the problems described in the Commission’s Report than would FTC enforcement actions.
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